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This is an application by Mr. Robent Newton, the long lessee of Flat 2,
Hermision Court, pursuant 10 section 27A of the Landlord and Tenant Act
1985, seeking the LV'T's determination as o the reasonableness of service
churges incurred for the service charge year 2008 and 2009. Specificalty, the

I'ribunal was asked to consider:

(i} Whether the lease provisions allow the frechold company o0 hold a

Heserve Fund?

(i1} Whether the 2008 service charge demands comply with the slatutory

requirements and are reasonable and payable.

(iii)  Whether 2009 service charges are payable pending the determination
of the issues arising out of the 2008 service charge demands?

Although Mr. Newton sought 1o add thai he hoped that (he Tribunal could
vary the terms of the lease in order te 'bring it up 10 dute’, however, there was
no formal application for variation of lease terms before the Tribunal and

therefore, the LYT was not able to deal with this matter.

Originally. an apphcation pursuant to section 168(4) of the Commornhold and
Leasehold Reform Act 2002 (LON/OOAC/LBC/2008/0042) was scheduled to
be heard consecutively with Mr. Newton's application. In summary, the earlier
application slleged thar Dr. Daua, the long leaseholder of Flat 3, Hermiston
Court was in breach of her lease, leading 10 issues of noise nuisance arising.
However this application was seitled by ugreement between the applicanm
frechold company, Hermiston Count Limited and Dr. Datia. Therefore, the
Tribunal was not concemed with any subslantive issues arising out thal
application, and it was fermally withdrown by the applicant. However, an
issue central 1o the application before the 'I'ribunal concerned the payability
and reasonableness of the lepal costs incumed as o resuli of the ppplication

brought against Dr. Datta.
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Background;

4. Mr. Newton is the assignee of long lessee of Flat 2, made on 5™ December
1958 for a term of 999 vears less three days with effect from 24® June 1958
between Elermiston court Limited and Dorothy Marion Carroll. Flal 3, is a
first flcor in a purpose built block of nine flat built circa 1958.  The tong
leaseholders of Flat 1, &2 ground floor flat, are the Trusiees for the French
family, and the flat itselfl is occupied by Mr. French's mother and sister. Mr.

French is the chairman of Hermiston Court 1imited.,

T licant's Case:

5. At the hearing of the application the Tribunal was provided by the Applicant
with both a paginated bundle of documents and a supplementary paginated
bundle. Mr. Newton also spoke to the writien submissions he had prepared for
the purposes of the heaning. In this, he stated that the frechold company had
through its chairman, instigated proceedings against Dr. Datta and spent over
£4,000 from the reserve fund in pursuit of this action. 1t was later ascerained
that this sum had nsen to some £13,000 and rising. Mr. Newton stated that he
had sought to challenge the validity of the action against Dr, Dala and queried
the use of the Reserve Fund to pay for it. Mr. Newlon went on 10 say that he
also queried the validity of the service charpe demands, as they did not appear

10 comply with either the lease or statutory requirements.

6. Mr. Newlon gave the Tribunal delails of the historical background 1o the
voluntary increase of payment of on account service charges from £25 per
quarter, as provided for in the lease, 10 £150 per quaner. clause 20 of the
leuse, This change however, was not subject to any deed of vanation in the
terms of the lease. Similarly, the informal agreement among the leaseholders
10 make provision in this increased sum for a Reserve Fund was not reflecied
in any formal deed of vanation of the lease terms.  However, since the

commencement of the litigation against Dr. Datta, which Mr. Newton believed
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10 be unrcasonable, he wanted ¢larification as 1o the sums he was required to

pay as service charges under the 1erms of the lease.

Mr. Newton stuted that he did not accept that Mr. French had been authorised.,
cither in a ‘bianket” permission simply by reason of his standing as elected
chaimman of the frechold company. or as a result of any specific approval
given by the leaseholders. At the highest, he accepted that Mr. French had
been authorised to spend up to £2,000 in respect of legal fees, seeking advice

both on the matter of Dr. Datta and vanous other issues.

The R lont’s Case:
8. [n evidence, Mr. French maintained that he had been given authority 10 take

legal action aguninst Dr. Diana in respect of the alleged breaches of the lease.
He accepted that the legul costs incurred as a result of that action had been
paid out of the Reserve Fund and now amounted to around £10,000 and likely
10 reach £15,000. He assened that he believed he had been given authority to
#ct by the leascholders by reason of their re-clection of him, and specifically
he had made it clear 1o the other leaseholders, that if re-clected he would bring
sn application against Dr. Datta on behalf of the frechold company.

in submissiens, Mr. Ohringer accepied that there was no express provision in
the lease obliging the lessor to enforce the covenants of the lessecs, but such a
term had to be implicit in the lease and which was behind the intention of
clause 17 of the lease. The Tribuna! was referred to Clause 17 of the lease

which slates:

“The Lessee shulf comply with and observe anv reasonable regulations
which the Lessor may consistently with the provisions of this Deed make 16
govern the use of the Floty ond the Reserved Property such regulations
may be resiricrive af acts done on the Property detrimental to the
churacier or omenities. Any costs chuarges or expenses incurred by the
Lessor in preparing or supplying copies of such regulations or in doing
works for the improvement of the Property providing services or




employing gardeners porters or other emplovees shall be deemed to hove
heen properly incurred by the Lesvor in pursuance of its oblipations under
the Seventh Schedule hereto novwithsianding the absence of uny specific
covenant by the Lessor to incur the sume and the Lessee shall keep
indemnified from and aguinst his due proportion thereof under clayse 19
af this Schedufe accordingly,

1. Mr. Ohnnger submitied that this terminology covers anything, as it is such a

11.

broad 1erm and referred the Tribunal 10 the case of Reston v Hudson & Others
f1990] 2 EGLR 51, where reference 10 *costs and expenses incurred by the
lessor” was held to fall squarely within the lerms of the lease and included the
legal costs of the application 10 the court.  Mr. Ohringer conceded that there
had been no express authorisetion given by the leaseholders for the pursuance
of legal action against Dr. Datia, but submitted that the litigation brought
aguinst Dr. Datia was not inherently unreasenable, even if a clear confliet had
arisen by reason of Flat | being owned by the Mr. French and occupied by
close family members. At least £4,500 cost had been incurred before the issue
of mediation wax mised. He submitted that if the Tribuna! found the costs
incurred as a result of the litigation with Dr, Datta were not reasonable, then
the Trbunal should consider reducing them. If however, the Tribunal found
that the lease did not provide for such iegal cosis 1o be added to the service

charge, it was an end of the marter.

Mr. Ohringer also referred the Tribunal o the case of Sraghold v Takeda
2005] 3 EGLR 43, where the principles of the construction of leases and
inlerpretation of contracts was refermed to.  In Staghold there was clear
reference 10 “costs, expenses and outgoings and in respect of which the lepants
is to make a conlribution™ and para 6 of that schedule provided for amongst
other things the cost of legal advisors. In that case legal costs were held 10 be

recoverable,




Decision:

12.

13.

14.

The ‘Tribunal finds that the legal costs accumulated by the frecholder are not
costs allowed for under the terms of the lease. The Tribunal does not accept
Mr. Ohringer’s interpretation of elause 17 of the lease as correet, but finds that
the list of items prescribed for cannot properly include legat costs. The
Tribunal finds that both the cases cited and relied upon by counsel are
distinguishable from the facts of this present case and in particular finds that
there is no reference at all to legal costs whether in the main body of the lease,
or even by way of a heading. On a proper consiruction of the lease, the
Tribunal finds than legel cosis are not recoverable as a service charge item and
therefore the Tribunal finds it is not required. or within its jurisdiction 1o

determine the reasonableness of the legal costs incurred.

The Tribunal was concerned to noie the appareni conflict of interest between
Mr. French as both chairman of the frechold company and the long lessee of
Flat i, occupied by his elderly mother and sister and who were affecied by the
alleged nuisence, The frec spending of the Reserve Fund for the litigation
costs without apparent authorisation from the other leaschalders, {except for a
£2.000 limi1), also concerned the Tribunal, and sppearcd contrury to the
purpose intended for the use of the Reserve Fund. Although. these matters
raise queslions of possible breaches of fiduciary duty owed by Mr. French to
the other leaseholders, they are not matters that this Tribuaal has jurisdiction

over or which it can determine.

Further, the Tribunat finds that there is no provision in the lease for a Reserve
Fund and theretore monies demanded in respect of this item are not due or
payable under the terms of the lease, Further, the Tribunal finds that the
service charge demands for 2008, do not comply with the lease provisions,
felauses 20 & 10 of the seventh schedule), or wilh the siatutory requirements
of section 21B of the Landlord and Tenant Act 1985, and therefore, finds that

no sums arc payable for 2008 or 2009 until such time as the defects are




remedied.  Further, the Tribunal finds that until such ime as there is o
varialion in the tease, no more than £25.00 per quarter can be demanded in
advance in respect of the advance scrvice charges. Thereafter. demands for
service charges must be centified in accerdance with the terms of the lease and

fulfill the statutory requirements.

}5. Lasily. the Tribunal finds that the lease does not make any provision for legal
costs to be added to the service charge and therefore the costs of this litigation
cannot s0 be added. The Tribunal noics, however, that the freeholder has
enered into a contract with solicitors, and therefore the latter are on the face
of it entitled 10 be paid by the freehold company. How the company resolves

that matter is not a question that can concern this Tribunal,

Chaimmn:ff.{lez i x#mgth
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