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REFERENCE: LON/OOQAG/LSC/HDE/0548

PROPERTY: FLAT 3 SOUTH MANSIONS, GONDAR GARDENS, LONDON
NWé 10F

HBackgronnd

L.The Tribunal was dealing with the following applications:-

(a) an application dated 27 Novernber 2008 {and received by the Tribunal on 2 December
2008)under S 27A of the Landlord and Tenant Act 1985, as amended ("the Act”) fora
determination whether a service charge is payable and. if it is. as to —

{a) the person by whom i1 is payable

{b) the person to whom it is pavable

{<) the amount which is payable

{d) the date at or by which it is payable and

{¢) the manner in which i1 is payable

{b) a cross application made by the Respondent at the hearing under 520C of the Act te
limit the landlord's costs of proceedings before the Tribunal.

2.The service charge years in dispule set out in the application were for the years ended
31 December 1999, 31 December 2002 and the estimated budget for the year ended 31
December 2008,

3.The Applicant lzndlord is Sidonsound Lid. and the Respondent 1enant is Mrs M Adie.

4. Mrs Adic helds Flat 3 South Mansions, Gondar Gardens, London NW6 1QF (Tthe
property™y by a lease dated 28 March 1969 and made between CGreen Park Securities Lid
1) end Kenneth Scott Adic (2). The lease.a copy of which was provided to the Tribunal,
was for a term of 99 years from 25 March 968 at the rent and subject 10 the terms and
conditions therein contained.

5.50uth Mansions was described in the application as a purpose-buitt Victorian/
Edwardian block of seven flats. The Respondent's flat is on the first floor. The Tribunal
was advised that nll leases were not in essentially the same form. Neither the parties nor
the Tribunal considered that in view of the issues mised, un inspection of the property or
the building would not assist the Tribunal.

Hearing
6.The hearing took place on 16 April 2009

1.The Applicant, Sidonsound Lid., was represented by Mr J Thornton of Hurford Salvi
Carr Property Management Lid ("HSC"), the Applicant's managing agents. The



Respondent, Mrs M Adie, accompanied by her davghter, Ms C Adie, was represented by
Mr D Jenes and Mr Q Fry, Trainee Solicitors with Freshfields Bruckhaus Deringer LLP.

8.The Tribunal offered severat adjournments during the hearing in order thet the parties
could discuss and, if possible, narrow the issues. This proved partially successful in that
the chalienges made by the Respondent as to tack of consuliation in respect of
management fees and works to the path were withdrawn, as was the challenge in respect
of audit fees. The challenge in respect of damp proofing was also withdrawn, the
Applicant having agreed with the Respondent a setilement figure of £250. Aithough the
Applicant offered 10 settle the cost of the works 10 the path at £250, this was rejecied by
ihe Respondent whereupon the offer was withdrawn and thus remained an issue to be
determined by the Tribunal.

9.Although Mr Thomton initialty requesied the Tribunal to consider making an order for
the Respondent to reimburse the application andfor hearing fees, he subsequently
withdrew this request

10.The issucs which remained outstanding. and which required the determination of the
Trbunal were as follows:-

Munagement foes

Reserve lund

Fath

Professivnal fees

Limitation of landlord's costs of proceedings

| I.The saliem points of the evidence and the Tribunal's determinations are given under
each head.

I2.The contract between the parties is the lease between them and both sides are bound
by the contraciual terms comained Ltherein. Whilst the Tribunal is advised that other
leases within the block contain different covenants and conditions, this is of no concemn
10 this Tribunal. The Tribunal is concemned only with the particular terms of this
particular lease between this particular landiord and tenant.

Managemenl feesy

13. The Respondent's challenge, despite the service charge vears referred 1o in the
application, was in respect of all management lees since 1999, 11 was argucd that there
was no provision in the lease for management of services and therefore if the landlord
appoints managing agents, this would be at its discretion and no costs coutd be passed on
under the |case terms.

14.Mr Thornton said that his firm had been appointed on 29 Januery 2008 and he
provided, on request, a copy of the management agreement, Mr Thornton said that the

bk



Applicant's casc was as sc1 out in a letter 1o the Respondent's solicitors dated | 8 February
2009 as follows:-

"Your client claimy that she is not obliged 10 pay manugement fees. May 1 respond ux
Jollows-

ij The term "management fees™ means the cast af collecting service charges, placing
orders with suppliers and contractars, paving bitls and providing a file of vouchers und
schedules o an audiior xo that accounts can be prepared in accordance with clause 416).

if) In practice ithere (s more to munagement than this, given the changes in the faw but in
essence this is what g Managing agent docs.

i} Clause 4 (1) requires the lexsor whenever reasonably necessary 1o mainiuin, repair,
redecorate and renew the building and its services.

v} Maintenance repairing, redecoration and renewal does not happen in a vacuum, and
will not happen unfess somebody makes it happen. While we could take this point 1o the
Leasehold Valuarion Tribunal, | would he surprised if the Tribunal refused i allow the
Landlord te include within the costy of muintenance, repairing, redecoration und renewal
the direct costs of obtoining tenders and prices, placing orders for the work and
monitoring the guality of the work.

v} § note further thas in Clause 2(3jfii) and in Clause 2{4) reference is made 1o the
Landlord’s surveyor. No surveyor works free of charge and I believe the lease implies
that where the survever is working for the lessor on muinienance, repair, redecoration
and rencwal, then the fees of such u surveyor are recoveruble from the lessees.

vi) There are two possible situations:

fe) the Landlord appeaints o building surveyor o specify and carry out the works, or
h) the Landlord appoints a managing agent to carry out the sume activities.

It seems o me that there is no difference between asking o building surveyor or asking a
managing agent to orgonise this work and it seemsx to me that since thiv is an integrol
pert of moking the maintenance, repairing, redecorations and renewals happen that the
cosis are therefore recaoverable under Clause 2(3)

vii} There is an interesting point in that in Clause 2¢3) it specifically mentions the
perfarming af the work set aut in Clausex 3(1) and 3(3) inclusive, which excludes Clause
4¢5) which is the maintaininy of books of account. | do not beliove that the inteniion of
the lease is to imply that the accounting work ix not recoverable from the lessees, |
believe that it is not included in Clouse 2(3) because the first four sub clauses all relute
o work that is done to the butlding and sub Clauses (3) to (7) inclusive refote to
managemeni and gecouniing work that is necessary so that the lessee can be satisfied



that the lessor has incurred reasonable costs in carrying out the work required under the
lessor’s covenants.

viti) § would therefore aryue 1o the Tribunal that the cost of organising the maintaining,
repairs, redecorutions and renewals is deemed to be included in Clauses 4f 1) aned 44}
inclusive and the accounting work is covered in Clauses 4(5) and (7} inclusive. Under
the RICS Management Form of Agreement the oryganising function and the accounting
Junction are not splis, bur are combined in une category of "management”.

ix} { therefore do not agree with your client’s contention that manogement fees are not
recoverable, as it seems clear to me that the cost of arranging amd accounting for
maintenance, repairs, redecorations and renewals ix included in the fease, and this is all
that management fees cover”,

I 5.5r Thomion added that a managing agent had to correspond with the 1enants and Mrs

Adic had written very many letters. [t would be an unreasonable cost for the landlord to
bear.

16.Mr Thomton aise provided a copy of a leiter written by Mr M Garson, pariner with
Kagan Moss & Co, Solicitors, dated 15 April 2009 as 1o the previous managemenl
arrangements before the appointment of HSC which staled, inter alia,

"This firm has acted for marny vears and prior to 1999 us the monaging agenss on behalf
nf the freehald owners Sidevsound Limited. Each year rent has been collecied and
accounis prepared and submitted to the leaseholders. Correspondence phone colls umd
queries by tenants addressed 10 our office have been answered by this firm acting on
behulf of the freeholder. In our capacity as managing agents we arranged insurunce and
handied claims by tenants as well as placing and supervising building repair
contracts.....fn my private capacity § am a shareholder (pot mujority owner) in
Sidonsound Limited, the freeholder. Correspondence has invariably been documented
through this firm acting as managing ugent und numerous reguests for further
informarion and queries concerning feaks from neighbours and building works vr other
matters addressed by Mrs Adie ro this firm have been anvwered. We bave in the past
acted in this capociny in relation to the manugement of other properties belonging 1o
nther clients, This hax been part of the work of this firm and covered by our professional
inddemnity arrangements.” :

17.The lease appeurs to be poorly drafied and the tenant is only specificully obliged 10
contribute within the service charge (0 " the costs charpes expenses and outgnings (of
the landlord) from time to time incurred in performing and carrying out the
covenants on its part in clause 4(1)(2)(3)and ()" (save for auditors' fees, which is
acknowledged by the Respondent).

| 8.The legal position is, if a tcnant’s liability is uncentain from the warding of the lease,
even read as a whole, the construction of the allegedly applicable service charge clause
will be against the landlord. As Laws LJ stated in the case of Gilje v Charlegrove
Securitics Ltd (2001 ) EWCA Civ 1777:-



"the lundlord seeks to recover money from the tenant. On ordinary principles there must
b clear terms in the contractual provisions said to entitle him 1o do 5o, The lease,
morcover, was drafted or proffercd by the landlord. It fails to be consirued contra
proferentem.”

19.The courls construe service charge provisions restrictively, and, consisient with the
restrictive constructions approach, charging provisions in respect of services etc, should
be taken to relate 1o the landlord's actual costs and not be construed so as to include a
profil element,

30.Fhis approach is explained in Woodfall on Landlord and Tenant where it is stated:

“the general purpose of a service charge clause is to enable o landlord to recoup the cost
nf services supplied. It is thought that, in the absence of a special context or clear wordy,
service charge provisions will not be construed as entitling the lundiord to recover a
prafit element over and above the costs actually incurred in providing services”.

21.The Tribunal has considered the position prior to | January 2008 {when the 1andlord,
Sidonscund Lid. managed the property through Kagan Moss & Co) and that afler |
January 2008 (when HSC were appointed as the landiord's managing agents).

22.From a company search provided by Mr Thomton. it can be seen that Mr Garsan is
onc of two Dircctors of Sidonsound Lid. He is also one of three partners with Kagan
Moss & Co. The leticr heading of that firm indicaies that they are solicitors and are
regulated by the Soliciiors Regulation Authority. There is no mention on the face of that
lenter heading that they are menaging agems, Although the letter provided of 15 April
2009 states that Kagan Moss & Co. sel as managing agents for other properties belonging
to other clients, no details have been provided. It is the view of this 'Abunal that the
interests of Mr Garson are emwined with thase of Sidonsound and in view of the
guidelines as set out in the paragraphs above and the absence of persuasive evidence to
the contrary, the Tribunal considers that the management fees are over and above the
costs actually incurred in providing services. and are therefore disallowed. Further, there
is no provision in the tease which entitles the Applicant 1o place such fees on the service
charge account,

23, With regard 1o the fees of HSC, which appear from the accounts to be £2,056.25 for
the yeur 1o December 2008, although the unit cost appears to be within an acceptable
band, end the Applicant is free 1o appoint managing agents, there is no provision in the
lease which entitles the Appticant to place such foes on the service charge account.

Nor is there an enforceable implication that tenants should pay the cost 10 the landlord of
employing managing agents {(Embassy Court RA v Lipman {1984) 271 EG 3%

24. Accordingly, for the reasons as set oul in parggraphs 22 and 23 above, the Tribuna}
determines that, in respect of management lees, these are nol relevant and therefore not
reasonably incurred and not properly chargeable to the service charge account. In



making this Determination, it is acknowledged that four other leases have been varied
and may include relevant provisions, but as stated in paragraph 12 above, the Tribunal is
dealing with the particutar leasc terms between the Applicant and Respondent.

Reserve fund

25.The first time a provision for a reserve fund appears was in the 2008 hudget in the sum
of £1,000, The estimaie for the reserve fund in the 2009 budget was £3,000.

26.The Respondent’s view is that no sums under this head are recoverable since there was
no provision in the lease for collection of a reserve fund. Mrs Adie said that she wished to
have control over her own budget.

27.Mr Thomton, whilst accepting that there was no specific clause tn the lease requining
the tenant to contribuie to a reserve fund, argued that the lease anticipated that the
landlord had seme discretion to re1ain funds for future expenditure. This contention was
hused on Cluuse 2(3%ii} of the lease whereby he said that the landlord’s surveyor had a
discretion "o make an estimaie for future expenditure when deciding whether vr not any
excess in the current vear should be refunded or credited to the fessee”. Although this
discretion was acknowledged by the Respondemt's solicitors, it was argued in a letter
from them to HSC that "in any such estimate, the expenditure must be specific und
identifiable... The lease does not provide that a further charye muy be demanded for an
anticipated expenditure.. "

28.Mr Thomton, in a letier to the Respondent’s solicitors of 1 April 2009 stated “ar a
mecting of the residents, it wax ogreed in principle that pusting mopey aside each yeur ix
wise and prudent. Nobody likes surprises, anid regardless of what the fease may or may
pot sap, it is simple common sense (o save for the future”. At the hearing, he advised that
the teases of Flats 1, 2 and 4 provided for & reserve fund and the lease of Flat 6 has been
varied 1o also contain a provision for a reserve fund.

29.Whilst Mr Thomton's views may be a matter of common sense, this cannot be
“regurdiess af what the lease mav or may not sav” as he suggests, There 15 no provision
in the lease for collection of funds by way of 8 reserve lund. Clause 2(3Xii) relates only
10 the landtord's discretion Lo decide whether any excess in service charge provision
should be refunded to the tenam or reteined lor fure expenses ie 11 relates 1o a discretion
as to refunds only. What the lease docs not de is to allow the landlord discretion 1o
demand service charge payments for a future idemified purpose. Mr Thomton's [etter of !
April 2009 to the Respondent’s solicitors stales "ort the reserve fund issue. we can
accommodaie the points you moke by a bit of re-drafting ", but ol course this would be
subject to the tenant agreeing the same by way of a Deed of Variation,

30.For the reasons as set out above, the Tribunal determines Lhat any sums demanded of
the Respondent under the service charge provisions by way of a reserve fund
contribution are not relevant gnd therefore nod reasonably incurred and not properly
chargeable to the service charge account. In making this Determination, it is



acknowledged that Tour other leases have been varied and may include relevant
provisions in respect of a reserve fund, bui as stated in paragraph 12 above, the Tnbunal
is dealing with the particular lease terms between the Applicant and Respendent,

Path

31.Works to the path were included within the major works, bul were carried out earlier
than other works in the early pant of 2002. The cost was £2.6(. No challenge was made
as 1o the cost or siandard, but only as to liability.

32.0n behalf of the Respondent, her solicitors stated, inter glia, "rhe works carried out fo
the path....have resulted in the path being more accessible and of a higher quality thae it
was hefore the works were carried out, Indeed we ore iold thut the works were motivated
by a desire 1o improve the path for wheelchair users. This amounis tv more than mere
maintenance and repoir, It is submitted that the works carried vut to the path amount to
ar improvement ruther than mainienance or repair, the costs of which are not
recoverable under the terms of the Lease”. Mrs Adic said that the paih had been
satisfactory 10 welk on, but the works had been more extensive because wheelchair
access had been required for the tenant of Flat 2A, and 1t was only that fiat owner who
benefited, She accepied than the path also led 10 communal gardens at the rear of the
huilding, hut said that the gate was locked prevenling access 1o the gardens.She said that
she had undersiond that the garden was now used solely by a lenant of the ground floor
Mlat, and was no longer communal. .

33.Mr Thomton arguesd thal the works 10 the path centainly comprised an element of
repair and maintenance but, in addition, the landlord had no option but te carry cut the
works since it was a health and safety issue and also 8 requirermneni of the local authority.
He commented thal on visiting South Mansions he had not found the gate io the
communal gardens locked, and Mrs Adie clearly had the right under the 1erms of her
lease 1o use the communal garden.

34, The Tribunal was provided with two quotations in respect of the path. The firs
quotation was from DBK Builders in the sum of £2,600 and was daled | February 2002,
No VAT was pavable. The works were described as "dig our existing concrete arcay,
fevel re-hardcore shtter and concrete down to frons door of ffar 24" The other
quotation was from Sutions Joinery in the sum of £3,945 plus VAT and was dated 2
February 2002, The works were described as "break out existing concrete pathway, lav
hardeore and consolidaie, lay in place steel road fabric, reset manholes and gullys and
Iy with a flnas finish concrete (o a depth of . 100mm with expansion joints as requived
and sealed with mastic™. The lower quotation was chosen and an invoice for £2,600 was
provided from DBK Builders which stated "y instructed ifi up afl broken pathway of
{sic) side way of house”.

35.Further, from documents supplied afier the hearing by Mrs Adie, it was noted that an
occupational therapist from the Royal Free Hospital wrote to the freeholder on |19



December 2001 on behalf of the ienant of Flat 2A stating that the path had an"uneven
surface and broken sfobs of concrete along the pathway”™.

36.This evidence persuades the Tribunal that the path was not, as suggesied by Mrs Adic
at the hearing, originally merely sand andfor gravel but was certainly in part of concrete.
Mrs Adie said that she had not used the path for a considerable length of time. A lenter
from Mrs Adie to the landlord's surveyoer sent in May 2002 siated "please note [ have not
used this poth, not even once, in the lust twenly vears”. She also said at the hearing that
the path was in a part of the properiy which she considered overgrown, end therefore the
Tribunal is uncertain as to whether she would be in a position to be aware of its eriginal
construction,

37.The Tribunal determines that the works to the path amount to repairs and maintenance
{although passibly of an enhanced nature) end not 1o en improvement of the same, As
sinted in paragraph 31 above, the Respondent did net challenge 1he cost or standard, but
only liability. However, in order 10 assist the panies, the Tribunal has considered the cost
and determines that it is within an acceptable band.

38. The Tribunal detcrmines that, in respect of works 10 the path, the sum of £2,600 is
relevant and reasonably incurred and properly chargeable 1o the service charge sccount.

FProfessignsl fees

39. The amounts in dispule were the fees of the Applicant's surveyvors, Maunder Taylor,
in the sums of £1,163.25 in respect of the service charge 1999/2000 and £2,073.87 in
respect of the service charge year 2001/2002. Mr Thomton produced three invoices in
suppoft. Two inveices related to major works to the butlding. service charge disputes,
rcpairs, redecorations, condition including lcaks gnd the entryphone. These toalled 13,3
hours at a charge out rate of £180 per hour plus VA'l The remaining invaice in the sum
of £381.87 including YAT was in respect of supervision of the cost of the works 1o the
path ic 12.5% of £2.600.

40, The Scott Schedule indicated that the 1enam would agree 1o pay these if properly
incurred and had requested information on a number of oceasiens which she said had not
been provided, At the hearing, it was stated on behalf of Mrs Adie that the landlord's
surveyor's fees had not been properly incurmed and were "our of proportion”. Challenyges
were made in respect of the number of hours and the charge oul rale. No altemative
costings were provided.

41. In the view of the Tribunal, for the years when costs were incumred, although the
number of hours would appear 1o be within an acceptable band, the charge out e
appears high for the nature of the work specilied in the invoices. The supervision fee of
£381.87 including VAT is acceptable.

42. Accordingly, the Tribuna! determines that, in respect of the professional fees of the
landlord's surveyor, the invoice dated 28 January 2002 (which followed bis account ol 6



December 2000) shall be reduced {from £990 plus VAT} 1o £825 plus VAT of £144,38
ard the inveice dated i1 Junc 2002 shall be reduced (from £1.440 plus VAT)to £1,.2000
plus VAT ol £210, in each case representing zn hourly rate of £150 plus VAT, The
invoice dated 11 June 2002 remains as drawn al £325 plus VAT of £56.87,

43. The Tribunal determines that the professional fees, as revised, are relevant and
reasonably incerred and properly chargeable to the service charge account.

Limitation of lapdlord's costs of proceedings

44 Mr Thomiton confirmed that it was intended o place landlord's costs of proceedings
on the service charge account if permitted 1o do 50, He estimated that the costs amounted
0 £1,880 ptus VA'T. He said that this was broken down to 16 hours of his time at £105
per hour plus VAT (£1,680 plus VAT) end 5 hours for clerical work at £40 per hour plus
VAT (£200 plus VAT,

45 Mr Thomton relied on Clause 2 {13) of the lease, which related te forfelure
proceedings, He said that if a landlord now cantemplated issuing forfeiture proceedings.,
this could not be done (a5 previously) through the county cour, but only by way of s
prior application (o the Tribunal, It wes therefore reasonable that the costs in connection
with Lthe presem gpplication before the Tribunal should be placed on the service charge.
He thought that Mrs Adie had misunderstood the lease and the law end she had never
asked to examine vouchers.

46. Mr Fry argued on behalf of the Respondent that she had been consistent in that she
had been willing 10 pay her service charges lor cosis reasonably incurred and for which
she was liable. He said that there had been a lack of transparency and a number nf‘:ssucs
could have been sestled if the Applicant had agreed 10 mediation.

47. Clause 2{13) siates:

"To pay all expenses (including solicitors costs and surveyors fee) which may be
incurred by the Lessor in or in contemplation of the service of any notice under
Section 146 of the Law of Property Act 1925 notwithstanding that forfeiture of the
term hereby granted may be waived or avoided otherwise than by relief granted by
the Court"

438.The Tribunal does not consider on the facts of this case that the fees sought to be
placed on the service charge account are "in or in contemplation of the service of any
naotice under Section 146 of the Law ol Property Act 1925", The application before
the Tribunal is under 527A of the Act and it not considered thai this falls within the
wording of Clause 2{t3).Further, il is argunble that any costs "in or in contemplation”
of the service of a 5146 Notice shold be borne by the defaulling tenant and are not
service charge matters.



49.However, if the Tribunal is incorrect in this assessment, and in order 10 assist the
parties, the Tribunal has considered the lease terms.

50.Under Clause 2(3) the tenant covenants:

"o contribute and pay a proportionate part of the costs charges expenses and
aulgoings from time to time incurred io performing and carrying nut the covenants
on its part in Clagse $(1H2}{3) and {$)......."

51.In Clause 4(1) the landlord covenants
"whenever reasonably necessary maintain repair redecorate and renew:-

(a) the external walls and structure and in particular the foundations roof
chimney stacks gutters and rainwater pipes of the Building

(b) The gas and water pipes water (anks drains and clectric cables and wires in
under and ypon the Ruilding and enjoved or used by the Lessee in commun
with the lessees of the other flats in the Buildiog

(c) The main entrances common passages landiogs and staircases and other
parts of the Building so enjoyed or used by the Lessee in common as
aforesaid"

52.In the view of his Tribunal, a landlord cannot maintain its property if starved of funds
and therefore this clause is wide encugh to permit the landlord’s costs of proceedings to
be placed 1o the service charge account {but would not be wide enough 10 encompass
legal fees). The question for the Tribunal is whether 11 is reasonable to do 5o, this being a
discretionary power.

33.520C of the Ac: states:-

"{1) a tenant may make an application for an order that all or any of the costs
incurred or (o be incurred by the landiord in connection with proceedings before 1
court or leasehold valuation tribunal, or the Lands Tribunal, or in connectinn with
arbitration proceedings, are not to be regarded as relevuant costs to be 1aken into
unccount in determining the amouni of any service charge payable by the tenant or
any ather penon or persons specified in the application.

(2) The application shall be mudce;

{u) in the case of court proecedings, to the court before the proceedings are
taking place or, il the application is made after the proccedings are
concluded, to & county oourt;

{b) in the case of proceedings before a leasehold valuation tribunal, 1o the
tribunal before which the proceedings are taking place or, if the wpplication
ix made after the proceedings are concluded, (o any leasebold valuation
tribunal;



" {c) in the case of proceedings before the Lands Tribunal, to the tribunal.
{(d) in the case of arbitration proceedings, to the arbitral tribunal or, if the
application is made after the proceedings are concluded, to 2 county court.

(3} The court or tribunal to which the application is made may make such order an
the application as it considers just and equitable in the circumstances.”

54.In applications of this nature, the Tribunal endeavours to view the matier 35 a whole
including, but nat limited to, the degree of success, the conduct of the parties and as to
whether, in the Tribunal's opinion, resalution could or might have been possible with
goodwill on both sides,

55.1n the judgement of His Honour Judge Rich in a Lands Tribunal Decision dated 3
March 200! (The Tenznits of Langford Court v Doren), it was siated, inter glia,
“where, as in the case of the LVT, there is no power t award casts, there is no antomatic
expeciation of un vrder under Section 20C in favour of a successful tenant, altholgh a
landiord who has behaved improperly or unrcasonably cannot normaliy expect 1o
recover his costs of defending such conduct. tn my judyemeni the primary consideration
thai the LVT should keep in mind is thar the power to make an order under Section 20C
should be uved only in order to ensure that the right o claim costs as part of the service
charge is not fo be used in circumsiances that mukes ity use unjust”.

36.Under new legislation, there is now a limited power {or the Tribunal 10 order costs, but
Judge Rich's comments are still valid,

57.In accordance with Section 20C(3), the epplicable principle is to be the consideration
of whot is just and equitable in the circumstances. Of course, excessive costs
unrcasonably incurred would not be recoverable by the landlord in any event (because of
Section 19 of the 1985 Act) so the Section 20C power should be used only to avoid the
unjust payment of atherwise recoverable costs.

58.In the judgement. Judge Rich indicaied an extra restrictive factor as follows:--

"Oppressive and, even more, unreasoneble behaviour however is not found solely
amangst landiords. Section 20C is u perwer 1o deprive a lamdiord of a property right. If
the fandlord has abused his rights or used them oppressively that is a salutary power,
which may be used with justice and eguity, but those entrusied with the discretion given
by Sectivn 20C should be cautious to ensure thot it is vt itself turned imto un instrumeni
of appressinon”,

59.5inc¢e the closc af the hearing, Mrs Adie has complatned to the Tribunal that she was
not given the opporiunity to have eny input in the documents included in the bundle and
felt that her case had been "imudequately represented ax you did mot have all the right
documents to support my argumenis”. The contention as 10 inadequate representation is
rejected. 1 would appear from the papers in the bundle that Mrs Adie sought, and
obtained, legal advice over a number of years on various issues, including those issues

11



now before the Tribunal. This advice was obiained from, inier alia, Camden Housing
Advice Centre (2000) The Cellege of Law {2005).Ms H Platt of Counsel (2003},
Linklaters, Solicitors (2006} and Freshficlds Yruckhaus Deringer, Solichors, (2007 10
2009). Further the Directions issued by the Tribunal on 21 January 2009 clearly.provided
that if the bundle of documents were not agreed between the parties, then a further bundle
should have been provided (Direction 5 (c)). Mrs Adie cannot absolve herself from this
matter entirely.

60.Funher, ahhough Mrs Adie has succeeded in seme chaltenges, she has failed in others
and also shown some intransigence in the proceedings. Offers of seitlement, for example
in respect of the cost of the works to the path, were made during \he hearing, bul rejected
by Mrs Adie whercupon the settlement offer was withdrawn, Counsel's Opinion, obtained
as long ago as July 2005, expressed some concerns as to possible weaknesses in the
Respondent's case. Mrs Adie is, i1 is understood, still in arrears. Although the Respondent
complained thet the Applicant did not attend a proposed mediation, it was cxplained that
certain issues related 1o interprewntion of the lease and Lherefore mediation was not
thought to be a suitable forum,

61.The Tribunal determines that it is just and equitable that the costs incumed by the
Applicant in connection with proceedings before this Tribunal are to be regarded as
relevant costs 10 be taken into account in determining the amaunt of any service charge
pavable but. in view of its Determinations under the respective heads, limits this to £500
plus VAT.

The Tribuoal's determinations ax to service charges are hinding on the parties and
may be enfarced through the county courty if service charges determioed as payable
remain wnpaid.

CHAIRMAN. ....ocivas

DATE......oovvvinnnn S0 May  2HY.
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Respondent, Mrs M Adie, accompanied by her daughter, Ms C Adie, was represented by
Mr D Jones and Mr O Fry, Trainee Solicitors with Freshficlds Bruckhaus Deringer LLP.

8. The Tribunal ofTered several adjournments during the hearing in order that the parties
could discuss and, if possible, narrow the issues. This proved partinlly successful in that
the challenges made by the Respondent as to lack of consultation in respect of
management foes and works to the path were withdrawn, as was the challenge in respect
of audit fees. The challenge in respect of damp proofing was also withdrawn, the
Applicam having agreed with the Respondent a settlement figure of £250. Although the
Applicant offered 10 setile the cost of the works to the path at £250, this was rejected by
the Respondent whereupon the offer was withdrawn and thus remaincd an issue Lo be
determined by the Tribunal.

9.A lthough Mr Thomton initially requested the Tribunal to consider making en order for
the Respondem to reimburse the application and/or hearing fees, he subsequemly
withdrew this request

10, The issues which remained outstanding, and which required the determination of Lhe
Tribunal were as follows:-

Management fees

Heserve fund

Path

Professional fees

Limitation of landlord's costx of proceedings

11.The salient points of the evidence and the Tribunal's determinations are given under
cach head.

12.The contract between the parties is the lcase between thern and both sides are bound
by the contractual terms contained therein. Whilst the Tribunal is alvised that other
leases within the block contain different covenants and conditions, this is of no congem
10 this Tribunal. The Tribunal is concemed only with the particular terms of this
particular {case between this particular landlord and tenant. :

Management foes

13. The Respondent’s challenge, despite the service charge years referred to in the
application, was in respect of all management fees since 1999, It was argued that there
was no provision in the lease for management of services and therefore if the landlord
appeints managing agents, this would be et its discretion and na costs could be passed on
under the lease lerms.

14.Mr Thomton said thas his firm had been appoinied on 29 January 2008 and he
provided, on request, a copy of the menagement agreement. Mr Thomion said that the

[ %]



Applicant's case was as set out in a letter to the Respondent’s solicitors dated 18 Febryary
2009 as follows:-

"Yaur client claims that she is nol obliged to pay management fees. May | respond us
Jollows:-

i) The term "management fees” means the cost of collecting service charges, placing
orders with suppliers and contractors, paying bills and providing o file of vouchers and
schedules to an auditor so that accounts can be prepared in accordance with clause 4(5).

ii) In practice there is more to managcement than this, given the changes in the law but in
essence this ix what a Managing agent does.

iif} Clause 4 {1) requires the lessor whenever reasonably necessary to maialain, repair,
redecorate and renew the building and its services.

i) Maintenance repairing, redecoration and renewal does not happen in a vacuum, and
will not happen unless somebody makes it happen. While we could 1ake this point to the
Leasehold Valuarion Tribunal, I would be surprised if the Tribunal refused to allow the
Landiord to include within the costs of maintenance, repairing, redecorution and renewal
the direct cosis of obtoining tenders and prices, placing orders for the work and
monitoring the quality of the work,

vj I note further that in Clause 2(3)(ii) and in Clause 2(4} reference is made 1o the
Landlord'’s survever. No surveyor works free of charge and I believe the lease implies
that where the strveyor is working for the lessor on maintenance, repair, redecoration
and rencwal, then the fees of such a survevor are recoverable from the lexsees.

vi) There are rwo possible situations:

{a) the Landlord appoints a building surveyor ro specify and carry out the works, or
(b) the Landlord appoints a managing agen! to carry ouf the same activities.

it seems to me that there is no difference between asking a building surveyor or asking a
managing agens to orgonise this work and it seems 1o me that since this is an integral
part of making the maintenance, repairing, redecorations and renewaly happen that the
cosix are thercfore recoverable under Clause 2(3)

vii) There is an imteresting poind in that in Clause 2(3) it specifically mentions the
performing of the work set out in Clausex (1) and 4(4) inclusive, which excludes Clause
J(3) which is the maimtaining of books of account. | do not believe that the intention of
the lease is to imply thar the accounting work is not recoverable from the lessees. |
believe that it is not included in Clause 2(3} because the first four sub clauses alf refate
io work that ix done to the building and sub Clauses (5) 1o (7) inclusive relute (o
management und accounting work that is necessary so that the lessee can be satisfied



theat the lessar has incurred reasonable costs in carrying our the work required under the
lessor's covenanis.

viii} [ would therefore argue ro the Tribunal that the coxi of organising the mainigining,
repairs, redecorations and renewals is deemed to be included in Clauses 4(1) and (4}
inclusive and the accounting work is covered in Clauses 4¢3} and 4(7) inclusive. Under
the RICS AMonagement Form of Agreement the organising function and the occounting
Junction are not split, but are combined in one category of "management”,

ix) I therefore do not agree with your client's contention thar management fees are not
recoverahle, as it seems clear ro me that the cast of crranging end accounting for
maintenance, repairs, redecorotions and renewals is included in the lease, and this is ol
that monagement fees cover”.

15.Mr Thomion added thet a managing agent had 10 comrespond with the tenants and Mrs
Adic had written very many letiers, 13 would be an unreasonable cost for the landlord 10
bear,

L6.Mr Thomton also provided a copy of a letter written by Mr M Garson, partner with
Kagan Moss & Co, Solicitors, dated 15 April 2009 »s 10 the previous management
arrangements before the appoimment of HSC which siated, inter alia,

“*This firm haxs acted for many years and prior to 1999 as the managing agents on behalf
of the freehoid owners Sidonsound Limited. Each year rent has been collected and
accotnts prepared and submitted 1o the leasehalders. Correspondence phone calls and
gueries by enants addressed to our office have been answered by this firm acting on
beholf of the freeholder. in our capacity as managing agents we grranged insurance arud
handled claims by tenants as well as placing and supervising building repair
contracts.....In my private capacity | om a sharehoider (not majority owner) in
Sidonsaund Limited, the freeholder, Correspondence has irmvariably been documented
through this firm acting as managing agens und numerous requests for further
informarion and queries concerning leaks from neighbours and building works or other
matters oddresved iy Mrs Adie to this firm have been answered. We have in the past
acted in this capacity in relation to the management of other properties belonging to
other clients. This has been pari of the work of this firm and covered by our professional
indemnity arrangements. ™ : :

| 7. The lerse appears to be poorly drafted and the tenant is only specifically obliged to
contribute within the service charge 10 "the costs charges expenses and outgoings (of
the landlord) from time to time incurred in performing and carrying oul the
covensnts on ity part in clavse 4{1H2){3)and (4)" (save for auditors’ [ees, which is
ecknowledged by the Respondent).

|8.The legal position is, if a tenant’s liability is uncertain from the wording of the lease,
cven read as a whole, the consinuction of the ellegedly applicable service charge <lause
will be against the landlord. As Laws L) stated in the case of Gilje ¥ Charlegrove
Securities Lid (2001)EWCA Civ 1777:- .



"the landlord seeks to recover money from the tenant. On ordinary principles there must
be clear terms in the contracrual provisions said ro entitle him to do sn, The lease,
moreover. was drafted or proffered by the landiord. It falls to be construed conira
proferentem..."”

19. The courts construe service charge provisions restrictively, and, consisient with the
restrictive constructions approach, charging provisions in respect of services ete. should
be taken 1o relate to the landlord’s actual costs end not be construed so as to include a
profit clement.

20.This approach is explained in Woodfall on Landtord and Tenant where it is stated:

"the general purpose of a service charge clause is 10 enable a landlord (o recosip the cost
af services supplied. It is thought thot, in the absence of a special context or clear wordy,
service charge provisions will not be construed as entitling the fandlord to recover o
profit element over and above the costs actually incurred in providing services”,

21.The Tribunal has considered the position prior to 1 January 2008 (when the landlord,
Sidonsound Lid. managed the property through Kagan Moss & Co) and that efter |
January 2008 (when HSC were eppointed as the landlord’s managing agents).

22.From a company search provided by Mr Thornton, it can be seen that Mr Garson is
one of two Directors of Sidonsound Lid. He is also one of three partners with Kagan
Moss & Co. The letter heading of thet firm indicates that they are soliciiors and are
regulaied by the Solicitors Regulation Authority. There is no mention on the face of that
letier heading that they are managing agems, Although the letter provided of 15 Agpril
2009 states that Kagan Moss & Co. sct as managing agents for other propertics befonging
to ather clients, no details have been provided. [t is the view of this Tribunal that the
inerests of Mr Garsen are entwined with those of Sidonsound and in view of the
guidelines as se1 out in the paragraphs above and the absence of persuasive evidence to
the contrary, the Tribunal considers that the management fees are over and above the
cos1s actually incurred in providing services, and are therefore disallowed. Further, there
15 no provision in the lease which entitles the Applicant 10 place such fees on the service
charge account,

23, With regard to the fees of HSC, which appear from the sccounts o be £2,056.25 for
the year to December 2008, although the unit cost appears to be within an acceptable
band, and the Applicant is free to appoint managing agents, there is no provision in the
lease which entitles the Applicant to place such fees on the service charge account.

Nor is there en enforceable implication thet ienants should pay the cost to the landlord of
employing managing agents {Embassy Court RA v Lipman {1984) 271 EG 545.

24, Accordingly, for the regsons as sef cut in paregraphs 22 and 23 above, the Tribunal
determines that. in respect of management fees, these are not relevant and therefore not
reasonably incurred and not properly chargeable io the service charge account. In



making this Determination, i is acknowledged that four other lenses have been vaned
an may include relevant provisions, but as siated in paragraph |2 above, the Tribunal is
dealing with the particular lease terms between the Applicant and Respondent.

Reserve fund

25.The first time a provision for a reserve fund appears was in the 2008 budget in the sum
of £1,000. The estimale for the reserve fund in the 2009 budget was £3.000,

26.The Respondent's view is that ng sums under this head are recoverable since there was
no provision in the lease for collection of a reserve fund. Mrs Adie said that she wished 1o
have contral over her own budget.

27.Mr Thomnton, whilst accepting that there was no specific clause in the lease requiring
the tenant 1o contribute to a reserve fund, argued that the lease anticipated that the
landlerd had some discretion 1o retain funds for future expenditure. This contention was
based on Clause 2{3)ii} of the lease whereby he said that the landlond's surveyor had a
discretion “to make an estimate for future expenditure when deciding whether or not any
excess in the current year should be refunded or credited 1o the lessee”™. Avthough this
discretion was acknowledped by the Respondent's solicitors, it was argued in a letier
from them 1o HSC that "in amy such estimate, the expercliture must be specific and
identifiable... The lease does not provide that a further charge may be demanded for an
anticipoted expenditure...”

28 Mr Thamiton, in a letter 10 the Respondent's solicitors of § April 2009 stated "or a
meeting of the residents, it was agreed in principle that putting money aside each year is
wise and prudent, Nobody likes surprises, and regardiess of what the lease meay or may'
nol say, it is simple common sense 10 save for the future”. Al the hearing, he advised that
the lenses of Flats |, 2 and 4 provided for a reserve fund and the lease of Flat 6 has been
varied to also contain a provision for a reserve fund.

29 Whilst Mr Thormon's views may be a matter of common sense, this cannot be
*regardiess of what the lease may or may not say™ as he segpests. There is no provision
in the lease for collection of funds by way of a reserve fund, Clause 2(3)i1) relates only
to the Iandlord's diseretion 10 decide whether any excess in service charge provision
should be refunded 10 the ienant or retained for future expenses ie it relates o a discretion
a5 to refunds only. What the lease does not do is to allow the landlerd discretion 1o
demand service charge paymenis for a future identified purpose. Mr Thomton's letter of |
April 2009 to the Respondent's solicitors states “or the reserve fund issue, we can
accommodaie the points vou make by a bir of re-drafting”, but of course this would be
subject to the tenant agreeing the same by way of a Deed of Variation,

30,For the reasons as set out above, the Tribunal determines that eny sums demanded of
the Respondeni under the service charge provisions by way of a reserve fund
contribution are not relevant and therefore not reasonably incurred and not properly
chargeable to the service charge accounti. ln making this Determination, it is



acknowledged that four other leases have been varied and may include relevant
provisions in respect of a reserve fund. but as stated in paragraph 12 above, the Tnibunal
is deuling with the particular lease terms between the Applicam and Respondent.

Path

31.Works to the path were included within the major works, but were carried out earlier
than other works in the carly part of 2002. The cost was £2,600. No challenge was made
a5 to the cost or standard, but only as to liability.

32.0n behalf of the Respondent, her solicitors stated, inter alia, "the works carried out to
the path... have resulted in the path being more accessible and of a kigher quality than it
was before the works were carried out. Indeed we are told that the works were motivated
by a dexire 10 improve the path for wheelchair users. This amounis io more than mere
maintenance and repair. It is submirted that the works carried vut to the path amount fo
an improvemens rather than maintenance or repair, the costs of which are not
recoverable under the terms of the Lease”. Mrs Adic said that the path had been
satisfactory to walk on. but the works had been more extensive because whecichair
access had been required for the tenant of Flat 2A, and it was only that flat owner who
benefited. She accepied that the path also led to communal gandens at the rear of the
building. but said that the gate was locked preventing access to the gardens.She said that
she had undersiood that the garden was now usesd solely by a tenant of the ground floor
{la1, and was no longer communal.

33.Mr Thormton argued that the works to the path cenainly comprised an element of
repair and maintenance but, in addition, the landlord had no option but to carry out the
works since it was a health and safety issue and also a requirement of the local authority.
He commented that on visiting South Mansions he had not found the gate to the
communal gardens locked, and Mrs Adie clearly had the right under the terms of her
lease to use the communeg! garden.

34, The Tribunal was provided with two quotations in respect of the path, The first
quotation was from DBK Builders in the sum of £2,600 and was dated | February 2002,
No VAT was payable. The works were described as "dig ouwt existing concrele areas,
level, re-hardcare shutter and concrete down 1o front door of flai 2a”. The other
quotation was from Sutions Joinery in the sum of £3,945 plus VAT and was dated 2
February 2002, The works were described as “break out existing concreie pathway, lay
hardcore amd consolidate, lay in place steel roud fabric, reser manholes and gullys and
lay with a float finish concrete in a depth of . 100mm with expansion joints as required
and sealed with mastic”. The lower quotation was chosen and en invoice for £2,600 was
provided from DBK Builders which stated “ur instrucied lift up all broken pathway of
(sic) side way of house™.

35.Further, from documents supplied afier the hearing by Mrs Adie, it was noled that an
occupational therapist from the Royel Free Hospital wrote to the frecholder on 19



December 2001 on behalf of the tenant of Flat 2A stating that the path had an "uneven
surface ond broken siabs of concrete along the patinway”™.

36.This evidence persuades the Tribunal that the path was not, s suggesied by Mrs Adic
at the hearing, originally merely sand and/or gravel but was cereinly in pant of concrete.
Mrs Adie said that she had not used the path for a considerable length of time. A letter
from Mrs Adic te the landlord's surveyor sent in May 2002 siated "please note [ have not
used rhix path, not even once, in the last twenty years”™. She also said a2 the hearing that
the path was in a part of the property which she considered overgrown, and therefore the
Tribunal is uncertain as to whether she would be in a position to be aware of its original
construction.

37.The Tribunal determines that the works 1o the path amount to repairs and mainienance
{plthough possibly of an enhanced nature) and not to an improvement of the same, As
stated in paragraph 31 above, the Respondent did not challenge the cost or standard, but
only lighility. However, in order 1o assist the partics, the Tribunal has considered the cost
and determines that it is within an acceptable band.

38. The Tribunal determines thet, in respect of works to Lhe path, the sum of £2.600 is
relevant and reasonably incurred and properly chargeable to the service charge account.

Profeasional feey

39. The amounts in dispute were the fees of the Applicant’s surveyors, Maunder Taylor,
in the sums of £1,163.25 in respect of the service charge 9992000 and £2,073.87 in
respect of the service charge year 200172002, Mt Thornton produced three invoices in
support. Two invoices related to major works 1o the building, service charge disputes,
repairs, reslecorations, condition including leaks and the cntryphone. These totailed 13.5
hours a1 a charge out rate of £180 per hour plus VAT The remaining invoice in the sum
of £381.87 including VAT was in respect of supervision of the cost of the works to the
path ie 12.5% of £2,600.

40, The Scott Schedule indicated that the tenent would agree to pay these if properly
incurred and had requested informetion on a number of occasions which she said had not
been provided. At the hearing, it was stated on behalf of Mrs Adie that the tandlord’s
survevor's fees had not been properly incurred and were "ows of proportion”. Challenges
were made in respect of the number of hours and the charge cul rate. No allemnative
costings were provided.

41. In the view of the Tribunal, for the years when cosis were incurred, although the
number of hours would appear to be within an acceptable band, the charge out mte
appears high for the nature of the work specified in the invoices, The supervision fee of
£381.87 including VAT is accepable.

42. Accordingly. the Tribunal determines that, in respect of the professional fees of the
landlord's surveyor, the invoice daled 28 January 2002 {which followed his account of &



December 2000) shall be reduced (from £990 plus VAT) to £3825 plus VAT of £144.38
and the invoice dated 11 June 2002 shall be reduced {from £1,440 plus VAT)o £1,2000
plus VAT of £210, in each case representing an hourly rate of £150 plus VAT, The
invoice dated 11 June 2002 remains as drawn at £325 plus VAT of £56.87.

43. The Tribunal determines that the pmfcsﬁiunal fees, as revised, are relevant and
reasonebly incurred end properly chargeable to the service charge account.

44 Mr Thomion confirmed that it was intended to place landlord's costs of proceedings
on the service charge account if permitted to do so. He estimated that the costs amounted
to £1.880 plus YAT. He said that this was broken down 1o 16 hours of bis time at £105
per hour plus VAT (£1,680 plus VAT) and 5 hours for clerical work a1 £40 per hour plus
VAT (£200 plus VAT).

45.Mr Thornton relied on Clause 2 {13} of the lease, which related to forfeiture
proceedings, He said that if a landlord now contemplated issuing forfeiture proceedings.
this could not be done {as previousty) through the county court, but only by way of a
prior application to the Tribunal. It was therefore reasonable thai the costs in connection
with the present application before the Tribunal should be placed on the service charge.
He thought that Mrs Adie had misunderstood the lease and the law and she had never
asked to examine vouchers.

46. Mr Fry argued on behalf of the Respondent that she had been consistent in that she
had been willing 1o pay her service charges for costs reasonably incurred end for which
she was liable. He said thai there had been a lack of trensparency and a number ni'msu:s
could have been settled if the Applicant had agreed to mediation.

47. Clause 2(13) siates:

*To pay all expenses {including solicitors costs and surveyors fee) which may be
incurred by the Lessor in or in contemplation of the service of any notice under
Section 146 of the Law of Property Act 1925 notwithstanding that forfeiture of the
term hereby granted may be waived or avoided otherwise than by relief granted by
the Court"

48.The Tribunal does not consider on the facts of this case that the fees sought 10 be
placed on the service charpe sccount are "in or in contemplation of the service of any
notice under Section 146 of the Law ol Property Act 1925, The application before
the Tribunal is under 527A of the Act end it not considered that this falls within the
wording of Clause 2()3).Further, it is arguable that any costs "in or in confemuplation”
of the service of 2 5146 Notice should be borne by the defaulting 1enant and are not
scrvice charge matters.



49 However, if the Tribunal is incorrect in this assessment, and in order 10 assist the
parties, the Tribunal has considered the lease terms.

50.Under Clause 2(3) the ienant covenants:

"to contribute and pay » proportionate part of the costs charges expenses sod
outgoings from time to time incurred in performing and carrying out the covenants
onb its part in Clause 4(1){2)(3) and (4)......."

51.In Clause 4(1) the landlord covenants
"whenever reasonably necessary maintain repair redecorate and renew:-

{n) the external wally and structure apd in particular the foundations roof
chimncy stacks guiters and rainwater pipes of the Building

{b) The gas and water pipes witer tanks drains and electric cables and wires in
under and upon the Building and enjoyed or used hy the Lexsee in common
with the lessees of the other flats in the Building

(c) The mzin entrapces common passages landiogs and staircases and other
parts of the Building so enjoyed or used by the Lessec in common as
afloresaid”

52.1n 1he view of this Tribunal, a lendlord cannot maintain its propeny if sltarved of funds
and therefore this clause is wide enough to permit the landlord's cosis of proceedings to
be placed 10 the service cherge account (but would not be wide enough 10 encompass
legal fees). The question for the Tribunal is whether it is reasonable to do so, this being &
discretionary power,

53.520C of the Act states:-

"{i} a tenant may make an application lor an order that all or any of the costx
incurred or to be incurred by the landlord in conpection with proceedings before a
court or leaxehold valuation tribunal, or the Lands Tribunal, or in connection with
arbitration proceedings, are not to be regarded as relevant costs to be taken into
account in determining the amount of any service charge payable by the tenant or
any other person or persons specified in the application.

(2) The application shall be made;

{8} in the case of court proceedings, to the court belore the proceedings are
taking place or, if the application is made after the proceedings are
concluded. to a county court; '

{b) in the case of proceedings before a leasehold valuation tribunal, to the
tribunsl before which the proceedings are taking place or, if the application
it made afier the proceedings are concluded, to any leaschold valuation
tribunal;



© {c) in the case of proceedings before the Lands Tribupal, to the tribunal.
{d) in the case ol arbitration proceedings, to the arbitral rribunal or, if the
application is made after the proceedings are concluded, to a county court.

{3) The court or tribunal to which the application is made may make such order on
the application as it considers just and equitable in the circumstances."”

54.1n applications of this nature, the Tribunal endeavours to view the matier as 8 whole
including, but not limited 1o, the degree of success, the conduct of the parties and as 1o
whether, in the Tribunal's opinion, resolution could or might have been possible with
poodwill on both sides.

55.1n the judgement of His Honour fudge Rich in a Lands Tribunal Decision dated 5
March 2001 (The Ternants of Langford Court ¥ Doren). it was stated, inter alis,
"where, as in the case of the LVT, there is no power ig award coxts, there is no automatic
expectation of an order under Section 20C in favour of a successful tenant, afthough a
landlord who has behaved improperly or unreasonably cannot normaily expect to
recover his costy of defending such conduct. In my judgement the primary consideration
that the LVT should keep in mind is that the power to make an order under Section 20C
should be used only in order to ensure that the Fipht to claim costs as part of the service
charpe is not 10 be used in circumstances thar makes irs use unjust”,

56.Under new egislation, thers is now a limited power for the Trtunal 1o arder costs, but
Judge Rich's comments are still valid.

57.In accordance with Section 20C(3). the applicable principle is to be the consideration
of what is just and equitsble in the circumstances. Of course, excessive costs
unreascnably incurred would not be recoverable by the lendlord in any event {because of
Section 19 of the 1985 Act) so the Section 20C power should be used only 10 avoid the
unjus! payment of otherwise recaverable costs.

58.1n the judgement, Judpe Rich indicated an extra restrictive factor as follows:--

"Oppressive and, even more, unreasonable behaviour however is not fourd solely
amangst landlords. Section 20C is a power 1o deprive a landlord of a property Fight. If
the Tundiord has abused his righty or used them oppressively that Is o salutary power,
which may be used with justice and equity, but those entruxied with the discretion sgiven
by Section 200 should be cautious 6 cnsure that it is pot iiself turned into gn instrument
of oppression”.

59.Since the ciose of the hearing, Mrs Adie has complained 1o the Tribunal that she was
not given the opportunity to have any input in the documents included in the bundle snd
felt that her case had been "inadequarelv represented as you did not have all the right
documerts 1o support my arguments”. The contention as to inadequate represeniation is
rejecied. It would sppear from the papers in the bundle tha Mrs Adic sought, and
obtained, legal advice over a number of years on various issues, including Lhose issues



now before the Tribunsel. This advice was obtained from, inter alia, Camnden Housing
Advice Centre (2000} The College of Law (2008},Ms H Plant of Counsel (2005),
Linklaters, Solicitors (2006) and Freshfields Bruckhaus Deringer, Solicitors, (2007 to
2009). Further the Directions issued by the Tribunal on 21 January 009 clearty.provided
that if the bundle of documents were not agreed between the parties, then a further bundle
should have been provided {Direction § (£)). Mrs Adic cannct absolve herself from this
matier entirely.

60.Further, alihough Mrs Adie has succeeded in some challenges, she has failed in othery
and also shown some intransigence in the proceedings, Offers of settlement, for example
in respect of the cost of the works to the path, were made during the hearing, but rejected
by Mrs Adic whereupen the settlement effer was withdrawn. Counsel's Opinion, oblained
as fong ago as July 2003, expressed some concems as o possible weaknesses in the
Respondent's case. Mrs Adie is, it is understood, still in arrears. Alhough the Respondent
complained that the Applicant did not atiend a proposed mediation, it was explained that
certain issucs related io interpretation of the lease and therefore mediation was not
thought 10 be a suitable forum.

61.The Tribunal determines that it is just and equitable that the costs incurred by the
Applicant in connection with proceedings before this Tribunal are o be reganded s
rclevant costs to be taken into account in determining the amount of any service charge
payable but, in view of its Determinations under the respective heads, limits this to £500
plus VAT,

The Tribunal's determinations as to service charges are binding on the parties and
may be enforced through the county courts if service charges determined as payable
remain unpaid.
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